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Abstract:

Wagf is one of the Islamic philanthropy that carries the common interest. In the order of life, the
Muslim community in the district of Berampu, Dairi district, is a Muslim minority. But even
so, the spirit and practice of carrying out their religion is very strong. In this regard, including
the concern is the spirit of the community to develop and increase the benefits of ulayat land,
ulayat land is also waqf.This research aims to Knowing the position of ulayat land as an object
of waqf by the people of Berampu sub-district, Dairi district in terms of Law No. 41 of 2004. To
answer these problems, a field research was conducted with a qualitative research analysis
model which was analyzed through a positive legal theory approach and Islamic law. Based on
the results of the study it is known that the implementation of customary land waqf carried out
by the people of the Berampu sub-district, as the researchers described earlier is not in
accordance with Law No. 41 of 2004 concerning wagqf. This is because 1)Customary land is not
an object of waqf. This can be seen in PP No. 24 of 1997 in lieu of PP No. 10 of 1961 which
states that customary land is not the object of land registration, while in PP no. 24 of 1997,
waqf land is the object of land registration. So from this it can be seen that ulayat land is not
actually an object of wagqf. Because the object of waqf is land that has been registered in
accordance with applicable regulations. 2) The practice of waqf carried out by the community of
Berampu sub-district, Dairi Regency, is still mostly done verbally and not before PPAIW and is
only based on mutual trust without any irar waqf deed as authentic evidence that the land has
been wagqfed for use in the public interest. As for the factors that cause the practice of waqf of
ulayat land in Berampu sub-district, Dairi district are 1) Lack of public knowledge about wagqf
regulations in Indonesia. 2) The community still holds strongly to customs and habits that have
been passed down from generation to generation. 3) The desire of the community to do charity
through waqf institutions but not accompanied by knowledge.
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I. Introduction

Islam is a religion that has a high social concern. The economic sector is included in
the spotlight of this concern, one form of which is the existence of waqf institutions. Waqf
institutions are part of the embodiment of social justice in Islam which has the principle that
property should not be controlled by certain groups, but must be revolving so as to prevent
social inequality (Khosyi’ah, 2004).

Wagqfis a form of charity whose rewards will continue to flow as long as the
waqf property is utilized (Marpaung, 2020). Waqf can improve and strengthen the
relationship between humans and humans in muamalah, namely in terms of benefits when
wagqf assets are developed in accordance with the conditions and situations in a place
(Nasution et al, 2021). The issue of waqf in Indonesia is regulated in the Compilation of
Islamic Law (KHI), to be precise in Chapter III concerning Waqf Law. However, in reality
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there are many shortcomings, considering that the position of the Compilation of Islamic Law
is a non-binding Presidential Instruction. Therefore, the creation of Law Number 41 of 2004
concerning Waqf, which is also known as the Wagqf Law, is something that is awaited by those
who are involved in wagqf issues, both from academics and practitioners (Hasanah, 2008).

Many developments regarding wagqf are regulated in the Waqf Act. One of them is
regarding waqf objects, which are not only land rights, but have been developed with other
rights as regulated in the Basic Agrarian Law and PP. No. 40 of 1996. Among the rights that
can become the object of waqf in the Waqf Law are property rights, use rights, building rights,
use rights, and management rights.

II. Research Methods

The research method is a way of doing something by using the mind carefully to
achieve a goal by searching, recording, formulating, and analyzing to compile a report. The
term methodology comes from the word method which means a way, however, according to
custom, the method is formulated with the possibilities of a type used in research and
assessment (Soekanto, 2012). In preparing this thesis, the author uses the following methods:

2.1 Types of research

Determining the type of research before going into the field is very important. Because
this type of research is an umbrella that will be used as the main basis for conducting research
(Moleong, 2002). Therefore, the determination of the type of research must be based on the
right choice because it will have implications for the whole research.

This research is included in the type of empirical juridical research, or called field
research, namely examining the applicable legal provisions and what happens in reality in
society (Arikunto, 2012). Empirical juridical research is legal research regarding the
enforcement or implementation of normative legal provisions in action on certain legal events
that occur in society (Muhammad, 2004). Or in other words, that is a research conducted on
the actual situation or real conditions that occur in the community with the intention of
knowing and finding the facts and data needed, after the required data is collected then leads
to problem identification which ultimately leads to problem solving (Waluyo, 2002).

2.2 Research Approach

The approach method used in this research is a sociological juridical approach. The
sociological juridical approach is to identify and conceptualize law as a real and functional
social institution in a real life system. The sociological juridical approach emphasizes research
that aims to obtain legal knowledge empirically by going directly to the object, namely ulayat
land as the object of waqf.

The statutory approach is carried out by examining all regulations or laws and

regulations relating to legal issues to be studied, namely research on ulayat land which is used
as the object of waqf in terms of Law Number 41 of 2004 concerning wagf.
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ITI. Results and Discussion

The procedures and procedures for waqf are regulated in Law Number 41 of 2004
starting from the preparation of waqf implementation, registration of waqf objects, to
recording the waqf pledge in the Waqf Pledge Deed (AIW). The registration of all waqf
objects is carried out to maintain administrative order and to obtain recognition and
guarantees of protection from the state which are regulated through laws and regulations. The
legislation in question is Law no. 5 of 1960 concerning Basic Agrarian Regulations,
Government Regulation Number 10 of 1961 concerning Land Registration, Government
Regulation Number 24 of 1977 concerning Regulation of Owned Land Waqf, Presidential
Instruction Number 1 of 1991 concerning Compilation of Islamic Law, and finally Law
Number 41 of 2004 concerning Wagf.

The practice of waqf carried out by the people of Berampu sub-district, Dairi district,
as the researchers described previously, is not in accordance with regulations. This is because:
1. The community makes ulayat land as an object of waqf, where ulayat land is jointly owned

land by indigenous peoples.

2. The practice of wagqf carried out by the people of the Berampu sub-district, Dairi Regency,
is mostly still carried out orally and not before PPAIW. Although in Article 17 paragraph
(2) the wagqf pledge may be made orally, it must still be made before PPAIW.

3. The practice of waqf carried out by the people of the Berampu sub-district of Dairi
Regency is only based on mutual trust without any waqf pledge deed as authentic evidence
that the land has been waqfed for use in the public interest. Meanwhile, in the Waqf Law, it
is regulated that every waqf must be recorded, as explained in Article 17 paragraph (2)
which reads: "The Waqf Pledge is stated orally and/or in writing and is stated in the waqf
pledge deed by PPAIW." The Waqf Pledge Deed (AIW) was made to create legal certainty
for the waqf land.

By looking at the provisions of wagqf in the Basic Agrarian Law and its implementation
provisions, it is not possible to waqf of ulayat land, including in Law Number 41 of 2004,
wagqf of ulayat land is also not possible, because what can become the object of waqf is fixed
objects such as land, which is property rights to cultivate, right to build, right to use and state
land, while customary land is not the same as land with ownership rights, right to cultivate,
right to build, and right to use.

All types of rights mentioned by Law Number 41 of 2004 are rights whose ownership
is individual, while customary land does not belong to individuals. Customary land is also not
the same as land controlled by the state, because in principle the land controlled by the state is
at the highest level which has not been entitled with other rights, in addition the state is
affirmed that it does not own land but only controls lands on Indonesian soil to regulate, both
the use, designation, utilization, provision and maintenance of land. In addition, the State is
only tasked with regulating legal relations in the form of land rights in Indonesia and also legal
actions whose object is land, through land registration. This is to provide legal certainty
regarding land rights.

Customary rights are not explicitly stated as land rights, because the regulation is also
specified in Article 3 of the Basic Agrarian Law, but it is also not included in Article 2
concerning the right to control from the state. There has been a debate over the interpretation
of Ulayat Rights until now. On the one hand, mentioning Ulayat Rights as undivided common
property rights is a legal concept that must be formulated further in the organic provisions of
the Basic Agrarian Law or implementing regulations of the Basic Agrarian Law. Meanwhile,
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on the other hand, it states that customary rights are not rights to land with the concept of full
rights to their owners by law, but are a form of respect for the legal community to take
benefits from the land or customary rights (Mirwati, 2016).

Therefore, ulayat rights are not a concept of rights as they must have elements of the
subject of the right and the object of the right. The subject of the rights of indigenous peoples
has not been recognized as a subject of rights, therefore the enjoyment that is taken and
utilized is a respect for the right to control the state.

Based on the absence of unity of opinion regarding ulayat rights as land rights in the
legal concept, ulayat rights until now cannot be registered, in accordance with land registration
regulations it does not state that ulayat land is the object of land registration (PP No. 24 of
1997 in conjunction with PP No. 10 of 1961).

In the original land wagqf in Indonesia, only property rights to land that could be waqf
were stated (Article 49 of the Basic Agrarian Law), the implementation of which was regulated
in PP. 28 of 1977, which appoints waqf land registration based on PP No. 10 of 1977.
Likewise with the development of waqf in Law No. 41 of 2004 whose implementation is
regulated in PP. 42 of 2000, the registration of waqf lands is carried out with PP No. 24 of
1997.

In PP No. 24 of 1997, indeed wagqf land is the object of land registration, but the lands
that can be waqf in Law Number 41 of 2004 are property rights, right to cultivate, right to
build and use right, and or state land, it is not stated wrongly. The other is ulayat land as
stipulated in Article 3 of the Basic Agrarian Law.

Although in the Basic Agrarian Law it has been shown that waqf land registration is
carried out with the provisions of land registration, it turns out that ulayat lands in the
community are mostly not registered. In the subsequent development of waqf provisions
contained in the Waqf Law, the implementation of waqf land registration is carried out by PP
No. 24 of 1997, however, the registration of waqf land originating from ulayat land is not
stated. Based on this, legally the provisions regarding waqf administration through waqf land
registration cannot be carried out with the two land registration provisions.

However, in reality, in the community of Berampu sub-district, Dairi district, waqf
land registration is carried out with the provisions of land registration as stipulated in the Basic
Agrarian Law. Thus, customary land is implicitly recognized by the community as property
rights which are the same as property rights in the concept of the Basic Agrarian Law. In fact,
customary rights are not the same as the concept of property rights of the Basic Agrarian Law,
because the subject of customary rights is customary law communities, not individuals or joint
ownership of people who are in individual concepts.

Thus, the practice of waqf of ulayat land carried out by the people of Berampu sub-

district, Dairi district has violated waqf regulations in Indonesia, especially Law No. 41 of
2004.
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IV. Conclusion

From the research that has been done, the researchers can draw conclusions. The
conclusions are:

1. Provisions regarding waqf objects are regulated in Articles 15 and 16 of Law Number 41 of
2004. Article 15 reads "Waqf property can only be donated if it is legally owned and
controlled by the Wagqif". This means that if the property to be waqf is a disputed land, or
in the form of property that is still under guarantee, it cannot be used as an object of waqf.
Waqf objects in the legislation consist of immovable objects and movable objects.
Immovable objects as referred to in paragraph (1) letter a Article 16 of Law No. 41 of 2004
cover five things, namely:

a. Land rights are in accordance with the provisions of applicable laws and regulations,
both those that have been and have not been registered

b. The building or part of the building that stands on the ground as referred to in letter a

c. Plants and other objects related to the soil

d. Ownership rights to the apartment unit in accordance with the provisions of sharia and
applicable laws and regulations

e. Other immovable objects in accordance with sharia provisions and applicable laws and
regulations.

Meanwhile, waqf objects which include movable objects are property that cannot be

exhausted due to consumption, such as:

Money

Precious metal

Securities

Vehicle

Intellectual property rights

Rental rights

Other movable objects in accordance with sharia provisions and applicable laws and

regulations.

2. There are several important points regarding the application of ulayat land as an object of
wagqf in the community of Berampu sub-district, Dairi district, among others:

a. The ulayat lands controlled by sulang silima (customary leaders) have shifted ownership
so that they are controlled by individuals. In one case, the ulayat land was registered
personally with the National LLand Agency as private land, and in the other case, the
ulayat land was registered with the village head as private land. The ulayat land which
has been privately controlled is then registered as waqf land before the official registrar
of the wagqf pledge deed (PPAIW), so that the waqf land has AIW (waqf pledge deed).

b. The ulayat land is waqfed by Sulang Silima but does not have a waqf pledge deed. The
implementation of customary land waqf like this is done orally and not before PPAIW.
The practice is only based on mutual trust between them, and the land does not have a
wagqf pledge deed as authentic evidence that the land has been waqf for use in the public
interest.

3. The existence of ulayat land as waqf object is not supported by the provisions governing
wagqf including Law Number 41 of 2004. In other words, the Waqf Law does not regulate
ulayat land as waqf object.In the Basic Agrarian Law and various other regulations, it can
be seen that the regulated land waqf is only a type of property right. Although later the
object of land waqf was developed with other types of land such as cultivation rights,
building use rights and use rights, there was still no ulayat right as the object of wagqf. So,
customary land which is used as an object of waqf by the people of Berampu sub-district,
Dairi district has violated the law.

Qe ™mo oo oP
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Suggestion
The suggestions that the author can give related to this research are as follows:

1. The government is expected to make regulations on ulayat land waqf and socialize these
regulations to the people who have ulayat land in their area considering the reality in the
community that has made ulayat land as an object of wagqf.

2. The local preachers, asatidz, penghulu and Islamic religious educators should also take part
in providing knowledge to the public about land waqf in Islam so that there are no
unexpected mistakes regarding the position of ulayat land as waqf objects.

3. The community should be more concerned and proactive in undergoing regulations
regarding waqf, namely Law No. 41 of 2004.
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